
RESPONSE TO BILL ANALYSIS SHEET 

SB 31 ANALYSIS
I.
STATUTORY INTERPRETATION
Allegation 1:
The Bond memo correctly recites that Subsection (c.1)(2) of SB 31 provides that the costs recovered under the SB 31 cannot be “considered as revenue requirements nor be used to affect the outcome in any general rate case in which the utility is involved.” The Bond memo also correctly recites that Subsection (c.1)(4) of SB 31 provides that the “projected finance costs recovered under the bill are trued-up after the fact to actuals.”  But then the Bond memo make the confusing allegation that “When these 2 subsections are read together, it appears that even if the Company has over-earned on its revenue requirement, the Commission could not use those over-earnings to offset and under-recovery of finance costs and would still have to allow ratepayers to be charged the full true up amount.” (emphasis added)  

Response to Allegation 1:  SB 31 does not affect how the Commission can deal with and treat over and under-earnings in the Company’s general revenue requirements.  These are dealt with in general rate cases.  SB 31 does not change that.  SB 31’s annual “true up provisions” for financing costs is actually designed to prevent the situation from arising which the Bond memo is concerned with.  As a result of the “true up provisions” in SB 31, there can be no “under-recovery (or over recovery) of finance costs.”  SB 31 ensures that only actual financing costs are collected – no more, no less
To the extent the Bond memo anticipates the possibility of using “over-earnings” from general rate cases to offset under recoveries in the CWIP tariff (which can not occur as a result of the “true up provisions” in SB 31), the memo ignores the fact that any purported “over earnings” in the general revenue requirements that the Company may have from time to time are already committed to customers’ benefit. The Commission’s Order from the Company’s last base rate provides for a dead band between 10.25% and 12.25% retail return on equity. One-third of the revenues above the band (“over earnings”) are to be credited against any deferred Environmental Compliance Cost Recovery costs. The remaining two-thirds of the revenues above the band are to be refunded directly to customers.   

Allegation 2. 
The Bond memo alleges that Subsection (c.1)(3) of SB 31 “prohibits the use of ‘AFUDC,’ ‘Normal CWIP,’ ‘Mirror CWIP,’ or other methods of recovery,” and that it “prohibits the Commission from changing the period of time over which the costs are recovered.”

Response to Allegation 2:  This allegation is wrong.  It fails to understand the fundamental distinction between the collection of costs (which SB 31 provides for) and the regulatory accounting of those revenues (which SB 31 does not affect).  SB 31 concerns the collection of the financing costs only on nuclear plants.  SB 31 does not preclude AFUDC on all other construction projects, nor does SB 31 provide for the collection of the bricks and mortar costs of construction for the new units at Plant Vogtle.  Nor does SB 31 preclude regulatory accounting treatments such as Mirror CWIP which is an accounting treatment not a collection vehicle.  (Under “Mirror CWIP,” the Company accrues and capitalizes AFUDC consistent with the traditional method of cost recovery, and also collects CWIP in rate base, but records the CWIP amounts collected as a regulatory liability.  The regulatory liability is then used to reduce and levelize revenue requirements of the units once they become operational).  

Allegation 3.
The Bond memo correctly notes that Subsection (c.1)(1) of SB 31 specifies that the carrying cost must be “the utility’s average weighted cost of capital.”  The Bond memo asserts that this deprives the Commission the ability to use a different financing rate.

Response to Allegation 3:  This is misleading.  The weighted average cost of capital is the Company’s actual financing rate.  It is the rate used whether the Company uses “traditional” AFUDC or CWIP in rate base.  It is the same rate used for all of the Company’s capital projects.  It is a formula set and approved by the Commission and is based on the Commission approved capital structure (debt to equity ratio) of the Company, together with Commission approved cost of equity and the Company’s actual cost of debt (including short-term debt and DOE-guaranteed debt at their actual levels).  The Commission has never authorized different cost of capital for individual projects, nor does it have the authority to do so.  The Commission retains the authority to change the capital structure of the Company or the cost of equity for the Company (as it does periodically in rate cases) and thus change the WACC.  SB 31 does nothing to remove that authority from the Commission.
Allegation 4.
The Bond memo asserts that subsection (c.1)(1) of SB 31  specifies exactly which customers are assessed the costs and it specifies how much of the costs they are allocated.  It alleges that by specifying that the costs are allocated on an “equal percentage basis”,  SB 31 “prohibits the Commission from determining that some classes of customers should pay higher or lower percents than other classes.” The memo notes that marginally priced tariffs, such as real time pricing (“RTP”) tariffs, are excepted from paying for such costs since SB 31 specifies that the costs are allocated to rates that are designed to collect “embedded” costs.  The memo says that marginally priced tariffs account for approximately 37.7% of all kWh sold and 20.9% of base revenues without fuel.

Response to Allegation 4: Again, this is misleading.  SB 31 does not specify any customers who will be billed or not billed for CWIP.  SB 31 specifies the types of tariffs which will be affected, not the customers.  It is true that marginally priced tariffs will not be charged with CWIP, but nor would they be charged with AFUDC after the plant goes into service.  SB 31 makes no distinction in that regard between the "traditional" AFUDC method and the SB 31 CWIP method.  In fact, that is exactly what the clause is designed to do: make sure that CWIP was collected the same way and from the same tariffs as AFUDC would.  Marginal tariffs, like fuel tariffs, are not designed to recover embedded (existing) capacity costs under AFUDC methods and they should not be charged under a CWIP method.  That is a long standing precedent already established by the Commission.  It should be noted that SB 31’s provision that limits CWIP to embedded capacity tariffs also keeps it from being applied to fuel tariffs which constitute a substantial portion of a residential and small commercial customer’s bill.  Finally, the Bond memo overstates the scope of revenues collected on marginal tariffs.  Only 14% of energy (not 37.7%) and 5% (not 20.9%) of non fuel revenue is collected through marginal priced sales.

II. 
PROS 

The Bond memo accurately summarizes the “Pros” as being (1) a lessening of rate shock and a phase in of costs, (2) a reduction in the ‘in service’ cost of the plant, (3) cost savings to our customers in the form of lower rates and reduced risk of credit downgrades which would drive up customers’ costs, and (4) making Georgia’s industries more competitive.

III.
CONS

In general, the “cons” are a list of reasons why SB 31 might interfere with and prevent the Commission from depriving customers of the “pros”.  Specifically, the Bond memo asserts the following “cons”:

Alleged “con” #1.
SB 31 removes the current flexibility to consider the circumstances of a particular case and mandates that the Commission use particular mechanisms even if the Commission finds that others might be more appropriate.

Response to Alleged “con” #1:  This overstates the impact of SB 31.  SB 31 affects only nuclear plants which have been certified.  The Certification Act (O.C.G.A. 46-3A-1) passed in 1991 already specifies that certified costs must be recovered absent fraud, imprudence and other specific exceptions which may be found by the Commission.  SB 31 does not change the ability of the Commission to certify or not certify a nuclear plant, to set the price at which it will be certified, to monitor the project, or to disallow costs (including the related financing costs) which the Commission may find to be imprudent.  But if the Commission does all of those things, the Certification Act already specifies that the prudently incurred costs must be recovered.  The Commission has no ability to prevent that from happening.  SB 31 does not change that.  It only provides the timing of when those costs are recovered.  To that extent, SB 31 does far less to restrict the Commission’s discretion than the Certification Act which was passed in 1991.  Even if SB 31 was already law, the Commission would still have substantially all of the discretion it has had for decades.  SB 31 only affects the timing for the collection of financing costs for the new nuclear units—that’s all.  
Alleged “con” #2.
The rate design mandated by SB 31 would not reduce rate shock as much as Mirror CWIP would. Both provide a stair-step increasing of the rates during the construction period, but Mirror CWIP also reduces the in-service revenue requirement when it is at its peak.

Response to Alleged “con” #2:  This is simply wrong.  Mirror CWIP still leads to rate shock, albeit deferred rate shock, and takes away much of the savings customers gain under the Company’s proposal. The revenue requirements for Vogtle units 3 and 4 would be approximately 20 to 25% higher over the life of the plant under Mirror CWIP than with true CWIP in rate base.  But SB 31 does not preclude the use of Mirror CWIP as a regulatory accounting mechanism if the Commission prefers it.
Alleged “con” #3.
The pre-payments would force current customers to subsidize future customers.

Response to Alleged “con” #3:  All customers benefit from SB 31.  SB 31 helps the Company be in the best possible position to avoid a credit rating downgrade, which could cost current customers an additional $100 million per year.  These are increases related to borrowing costs for the entire Company’s activities, not just construction of a nuclear plant.  Furthermore, the Commission has long considered issues like this and has consistently chosen to act on for the benefit of the entire customer base and the state of Georgia, with a long term view rather than focus on unidentified individual customers or a short term outlook. SB 31 is consistent with that and legislatures around the Southeast have found similar legislation to be in the best interest of their states.

Alleged “con” #4.
Customers do have a cost of money.  When ratepayers' cost of money is taken into account, the pre-payments cost rate payers at least $218 million in net present value dollars over the life of the plants.  

Response to Alleged “con” #4:  Of course customers have a cost of money.  But, contrary to the Bond memo analysis, no one has disputed that by allowing the recovery of financing costs in the manner requested by the Company and memorialized in SB 31 that an average residential customer will save money each year over the 60 year life of the two new units at Plant Vogtle, and those savings will average about $30 dollars over the first 8 years after both units go into operation.  This $218 million of harm is not a real number.  Staff witnesses only reached it by applying inconsistent and incorrect assumptions in their net present value calculation.  The Bond memo’s analysis also focuses on the income tax impact of $400 million.  But, the income tax impact is there no matter when the funds are collected.  The taxes are computed and due based on the amounts received from customers – the tax burden does not go away even if SB 31 does.  However, the total amount that will be collected for income taxes will be lower under SB 31, because the total cost of the new units will be lower (i.e. the $400 million collected on the amounts charged under SB 31 becomes even larger when computed on the amounts charged if SB 31 does not exist).
Alleged “con” #5.
The Company is not currently in danger of having its bond rating down-graded, so prepayment is not necessary at this time.

Response to Alleged “con” #5:  It is true that the Company is currently on sound credit footing.  We are proud of that fact.  It allows us to have among the lowest cost of debt in the industry and allows us access to capital markets at a time when others are foreclosed from borrowing.  This significantly lowers the cost of energy to our customers as we under take the largest capital program in our history.  But, we can not be sure that the addition of nuclear plants to that capital program won’t cause a downgrade.  The Bond memo seems to be willing to risk the effects of a downgrade, which would cost our customers $100 million per year, in hopes that a downgrade could be prevented at some future last minute.  Standard and Poors and Moody’s have opined that the cost recovery requested by the Company and memorialized in SB 31 could help protect against a downgrade.  The State of Georgia has one of the strongest rated utilities in the nation.  The Company wants to keep it that way.  There is no reason to let Florida, South Carolina or the other states which have recently passed their versions of SB 31 overtake our state’s competitiveness in the capital markets, especially since the Company’s access to those markets at advantageous rates has lowered rates for our customers.
Alleged “con” #6.
Limiting the allocation of financing costs to rates designed to recover embedded capacity costs means that approximately 37.7% of all kWh sold and 20.9% of base revenues are exempt from the allocation. Costs that could have been allocated to certain large industrial and commercial customers would have to be allocated to remaining customers, thus increasing their rates even more.

Response to Alleged “con” #6: As explained above, the figures cited in the Bond memo are incorrect.  SB 31 allocates costs consistent with traditional regulatory practice and the long established traditions of the Commission.  
Alleged “con” #7.
Pre-payment reduces the Company’s incentive to get the plant in service on time. SB 31 allows the Company to start receiving profit payments years before the plant is done. This reduces the pressure on the Company to finish the plant on schedule. Delay will cause the cost of the plant to escalate.

Response to Alleged “con” #7:  This allegation is completely false. The Company has a very strong incentive to get the new units at Vogtle completed, as it cannot recover the bricks and mortar cost of the plant until the plant is operational.  Moreover, any delays which are not prudent - as defined by the Commission during the monitoring phase established in the Certification act - will result in cost disallowances and not be collected from customers under SB 31 or otherwise.  
Alleged Fiscal Impact on State Budget and Commission Operations:

The State Government is also an electric customer.  State agencies and authorities that pay rates designed to collect embedded costs would have to make the pre-payments.

Response to Alleged Fiscal Impact on State Budget and Commission Operations :  Unlike the customers whom the Bond memo earlier argues may not be here in 12 years, the State of Georgia certainly will be a customer for the life of the nuclear units.  For that reason, even under the analysis of the Bond memo, the State of Georgia may be among the customers who benefit most from SB 31.  
Alleged Economic Impact on Business & Consumers:

Customers would have to pay $1.6 billion in finance costs, an additional $400 million for gross up for income taxes, plus any applicable sales taxes during the construction period before the plants are completed.  On a net present value basis, current customers would be hurt by pre-payments by $218 million or more over the life of the plants. Generally, an individual customer would need to take two years of service after plants come on line for every one year of prepaying financing cost just to recoup their pre-payment in nominal dollars. A current customer with a cost of debt of over 7.35% would never breakeven. Customers who join the system after the plants come on line would benefit.

Response to Alleged Economic Impact on Business & Consumers:  As stated above, there is no $218 million of harm on a properly conducted net present value analysis. Under a proper  NPV basis not only are customers not harmed, customers are better off by saving $300 million of financing costs and a greatly reduced chance of a downgrade which would be expensive for customers.  Further, as discussed previously, the tax issue is present no matter when the monies are collected—it’s an issue of collecting lower taxes now or higher taxes later. 
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